Parties' Perceptions of Apologies in Resolving Equal Opportunity Complaints
Australian equal opportunity legislation aims to eliminate, so far as possible, discrimination and harassment on specified grounds within society.
1 Further, the legislation aims to promote recognition and acceptance within the community of the equality of persons of all races and of all persons regardless of their personal attributes including gender, sexual orientation, religious or political convictions, impairment or age. To support these aims the legislation provides an opportunity for people who have been discriminated against or harassed to seek legal redress for the wrongdoing and its consequences.
Complaints about unlawful discrimination or harassment in Western Australia can be brought under the Equal Opportunity Act 1984 (WA). The Equal Opportunity
Commissioner (Commissioner) has the power to investigate the complaint and convene a conciliation conference. Complaints that fall within the jurisdiction of the Commission are allocated to a conciliation officer who conducts the investigation and attempts to conciliate the complaint. Where a complaint cannot be conciliated, or where the Commissioner considers it necessary, complaints are referred to the Western Australian State Administrative Tribunal (SAT). A complaint may also be dismissed by the Commissioner on grounds that it is frivolous, vexatious, misconceived, lacking in substance or does not involve conduct that is unlawful. In that event the complainant has the right to take their case to the SAT. When a matter proceeds by way of application to the SAT, the parties may be referred to mediation.
If mediation is not appropriate or does not result in settlement of the complaint, the matter proceeds to a hearing and is resolved by a determination of the SAT.
A distinctive feature of equal opportunity law in Australia is the broad range of remedial orders that can be made by the various Tribunals and Boards that are invested with powers by the legislation. The orders that can be made include compensation for financial loss or injury to feelings; 2 that the respondent restrain from discriminatory conduct in the future; that they change their policies and practices to help prevent discrimination occurring again; and that the respondent perform any reasonable act or course of conduct to redress any loss or damage suffered by the complainant.
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There is voluminous anecdotal evidence that apologies are a common and significant term on which many civil disputes are settled. 4 There is also a small body of empirical data from the equal opportunity jurisdiction that shows that apologies are a common term of settlement of discrimination and harassment complaints. A study by Hunter and Leonard of three Australian jurisdictions found that apologies were a term of settlement in 30.5% of the conciliated complaints in their study. 5 A research report prepared in 2003 analysing 451 files relating to discrimination complaints in Hong Kong (which has similar legislation to Australia in this respect) established that the most commonly sought remedy in sexual and disability harassment complaints was an apology. There is some research that supports the assertions that apologetic responses by wrongdoers can lead to the resolution of differences and psychological healing, 16 but there has been very little research to establish whether these benefits are also found when apologies are offered in legal proceedings. 17 In particular there is an absence of empirical evidence that demonstrates whether an ordered apology is an effective remedy.
The aim of the research presented in this article was to study the perceptions of parties who are involved in discrimination and harassment proceedings in the SAT and Equal Opportunity Commission using qualitative methodology. In particular the researchers wished to establish whether an ordered apology is an effective remedy.
Method
The research was guided by a phenomenological framework 18 to examine the subjective experience of parties in equal opportunity proceedings with reference to apology. As the aim was to examine and richly illustrate participant"s experience and perspective on apology, qualitative methodology was deemed the most appropriate. As Polkinghorne 19 explains, the purpose of qualitative inquiry "is to disclose and make manifest the shared and personal characteristics of the experiential lives of human beings". Aligning with qualitative methodology, interviews were conducted and transcribed and a thematic content analysis of the transcripts was carried out using a grounded theory approach. 
Participants
Participants were recruited with assistance from the SAT and the Commission.
People who had settled a complaint in either or both the Commission and SAT in the years of 2007 and 2008 were invited to participate. Twenty four participants were interviewed, 10 males and 14 females. Their ages ranged from 39 to 70 years (average age 55). There were 13 complainants and 11 respondents, and nine of the respondents were corporate respondents.
Materials
A semi-structured interview schedule was developed to guide the interviewer. It encompassed the major domains that were expected to be relevant and specific questions that could be used to encourage participants to expand on their replies.
Procedure
The research team did not know the identity of those who had been invited to participate in the study, and the Commission and the SAT did not know who had accepted the invitation to participate. Interviews were conducted either in person or by telephone. The majority of participants (20) chose to be interviewed by telephone as this was more convenient, especially for Chief Executive Officers and directors of organisations or those living in remote locations or interstate. One complainant had a hearing impairment and, at his request, the interview was conducted via email.
The questions were sent to him one at a time after he had responded to the previous question. The other interviews were recorded with a digital recorder and later transcribed verbatim.
Data Analysis
The transcriptions were analysed using a thematic analytical process based on the 
Results and Findings
Seventeen categories of themes were identified in the interview data (see Table 1 ).
Six of these were core categories that frequently appeared in the data and explained the variation in most of the themes. The other 11 were subordinate categories that represented expressions of aspects of the core categories. 
Function
Those participants for whom an apology held positive value considered them to be functional, but in different ways. Four themes regarding apology function were identified in the data.
Healing.
Some complainants believed that receiving an apology would enhance their healing and help them to move on and achieve closure. 
Affirmation.
Many complainants valued apologies because they believed apologies validated their experiences and vindicated them taking action. This was such a strong theme that it will be reported separately as a core category.
Needs.
Some respondents who valued apologies considered an apology the right thing to do under the circumstances because it addressed the needs of the complainant. 
Pragmatism.
In contrast, some responses had a self-focus. These respondents" decisions to apologise were pragmatic and made after rational consideration to achieve a desired outcome, in other words, were made for an instrumental purpose. 
That was suggested by the employee in Perth and

Authenticity
Authenticity of apologies was very important to complainants. Five sub-categories emerged from the data as influences on whether the complainants perceived an apology as authentic. They were: spontaneity, timing, affirmation, affect, and action.
Spontaneity.
For most complainants, spontaneous apologies that were offered voluntarily were viewed as more acceptable because they believed them to be more authentic:
A voluntary apology comes more from the heart, doesn't it, but if you've got your arm up your back you will do anything won't you? You will confess to anything if somebody's sort of got a red hot poker, saying, "I'm going to stick this in your eye mate". (4)
I can see a clear difference there [between ordered and voluntary apology], umm because an ordered apology could be seen like they don't really mean it, you know umm. I think a voluntary apology would be the best course of action. (12)
They did, however, point out that even apologies that appear to be spontaneously offered might not be truly voluntary. They could have been made for instrumental reasons, such as providing respondents with a way of escaping a problematic situation:
...they were backed into a corner they, you could call it voluntary, but they were more or less forced to do it, they weren't instructed by the commissioner, but I think that was the best outcome for them. (10) There were differences of opinion amongst participants as a whole regarding the value of non-spontaneous apologies (including ordered apologies). These were variously viewed as unacceptable, acceptable, or desirable. Some participants considered non voluntary apologies as insincere, meaningless and therefore unacceptable:
Um I don't think you can ever order anyone to apologise because all they can say is, "no I won't". An apology is not sincere and it's not going to work if it's been ordered...If someone did that to me, I'd go (sigh) well that was a, you know like a slap across the face apology. It has to be voluntary otherwise it's not going to work. (16)
Other participants, however, saw non-spontaneous apologies as sufficient because they served a function. For instance, they could help them move on. It appears that complainants considered ordered apologies to constitute a public validation of the discrimination or harassment against them and a vindication of their complaint.
Oh yes I was just pleased to get an apology of any
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Case law shows that in awarding remedies under equal opportunity legislation Australian courts take into account not only the practical benefit of the order to the complainant but also the benefits of the order to the community. These benefits include the symbolic value of judgments that denounce discriminatory and racially offensive conduct, and the educative and deterrent value of judgments in which courts enunciate legislative principles. 
Timing.
Some participants thought that apologies were more authentic if they were offered soon after the wrong had occurred: For other complainants, the receipt of an apology was more important than its timing.
You know if it were offered at any time, even in the last four years definitely, [it would have meant a lot]. (5)
Affirmation.
Whether complainants accepted an apology was strongly influenced by whether those apologising admitted the wrongful behaviour and consequences. Admission as a kind of affirmation is also a component of Slocum et al."s 27 model. As a prominent theme, affirmation will be discussed below as a core category. The participants in this study agreed with Slocum and her colleagues" observation that incongruent, non-verbal affect can negate the impact of an expression of regret on perceived authenticity:
Affect.
She said to me "I'm sorry, we are sorry, that you felt you were treated unjustly" ... she had a smirk on her face when she said it and she, the way that she said it, to me it felt like I had the problem and I was making the whole thing up ... and I walked away angry. (11)
Action.
Whether an apology was accompanied by action was a further influence on perceived authenticity. This theme also resonates with the apology model developed by Slocum and her colleagues 29 . Most complainants wanted action that would restore them to their rightful position by compensating them for the tangible losses they had suffered. For example one complainant wanted:
My sick leave re-instated and turned into compo. (5) Some complainants were also seeking reparation for non-tangible consequences of the wrong and in this regard they wanted action that demonstrated that respondents understood the effects the wrong had had on them. One of the most common forms of reparation sought by complainants in this study was to see changes that would address their fears that the behaviour they complained of would be repeated. The second dimension is the impact of agreeing that the terms of settlement will be confidential on participants" desire for vindication. Some complainants were unhappy that they had to sign confidentiality agreements regarding settlement. 
Conclusion
It would appear that most participants in this study were positive about the value of apologies in the context of discrimination and harassment complaints because the apologies served some function for them. Complainants believed an apology assisted their healing and allowed them to move on. For some an apology was affirmation that they had been discriminated against. It was important to complainants that an apology validated that they had been discriminated against and vindicated their decision to complain.
Respondents who positively valued apologies can be divided into two broad groups.
For one group of respondents an apology was a way of addressing the needs of complainants and they usually offered them spontaneously without consulting other people or lawyers because they considered it the right thing to do. The question of whether to order an apology or not would probably not arise in this case. For other respondents the value of an apology was instrumental in that they could use it to achieve a desired outcome, usually to bring an immediate end to a costly and unpleasant dispute. Their decision to apologise was therefore well-considered and often taken in consultation with other people, often lawyers. These respondents are probably pragmatic about ordered apologies and would provide them if they thought they would achieve a desired outcome.
Respondents who viewed apologies negatively were those who defined an apology as an admission of liability. They either saw an apology as something they could not do because they did not believe they had harassed or discriminated against the complainants, or they considered an apology a legal risk they would be taking.
These respondents may ignore an order to apologise if it includes an admission of liability.
The legal implications of offering an apology were foremost in the mind of many participants. Whilst most participants may not have an accurate understanding of the legal implications of various types of apology, 31 their perceptions influenced whether they will offer apologies, and the format they take if they do offer them. It is possible to draw the conclusion from these results that respondents would be more confident to offer an apology if they were certain about the legal implications of doing so.
The findings of this study provide support for Slocum and her colleagues" 32 theory of apology. As mentioned above, the acceptability of an apologetic response was influenced by whether it affirmed that complainants had been discriminated against or harassed and the consequences thereof on them. Affect also influenced the acceptance of a response as an apology and the participants in this study confirmed that it is important that the tone of respondents" voices and their non-verbal behaviour should be congruent with what they say. The major form of action complainants required in this study was behaviour that assured them that there would not be a repeat of the behaviour complained of.
The acceptability of an apology for complainants appears to be strongly influenced by the presence of the affirmation component. Therefore, whilst complainants would prefer an early spontaneous apology they will accept a late non-spontaneous apology because it provides affirmation of the discrimination or harassment. It appears that complainants who did not receive an apology found the notion of ordered apologies attractive because they believed that ordered apologies give powerful messages to respondents and society and thus would provide them private and public affirmation. It is therefore noteworthy that some participants believed that the potential of apologies serving a public vindicatory function was limited by confidentiality agreements that prevented them from talking about apologies they received as part of a settlement.
The absence of complainants who had received an ordered apology, or respondents who had made one, is a limitation of the study. This was, nevertheless, virtually unavoidable because purposeful sampling was not possible without infringing potential participants" right to privacy. A quantitative study with a larger sample may have captured settlements that included ordered apologies. Such a study should perhaps be the next step but it was necessary to firstly conduct the smaller, qualitative investigation reported here in view of the lack of research in the area.
This study did, nevertheless, generate very useful findings and whilst they should be interpreted with caution given the qualitative nature of the study they do provide useful material to generate hypotheses that can be tested during a further quantitative study. 
